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PRESCHOOL TEACHER CANDIDATE’S ATTITUDES AND CONCERNS ABOUT

INCLUSIVE EDUCATION TAKING INTO CONSIDERATION WHETHER THEY

Abstract

TOOK SPECIAL COURSES OR NOT AT UNIVERSITY
Seyda Ince

Bogazici University

This research investiages whether taking special education courses affect the
attitudes of preservice tehachers towards inclusive education positively or not.
Also, concerns of preservice teachers was measured after and before taking
special education courses. This study was done to presechool senior,
sophomore and freshmen students at Bogazi¢i University. Results indicate that
the significance difference exists between senior and freshmen, sophomore
preservice teachers. Briefly, preservice teachers show more positive attitudes
towards inclusive education after taking special education courses. However,
there is no significant difference on concerns towards inclusive education
between seniors and sophomore and freshmen interms of taking special
education courses. This study suggests that if special education courses put in
the curriculum of preservice teachers, the preservice teachers will show more

positive attitude towards inclusion.
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Introduction

The notion of inclusive education based on the rights of having a free and appropriate
education in the least restricted environment for each child. Like normal developed children,
handicapped children also need a good educational environment in terms of all development
of them. The disabled children can improve their potential and skills with their peers in the
regular schools. Also, the prejudice of not disabled children can be removed if handicapped
children have a chance for inclusive education. Normal children can have an emphapty for
their disabled friends. So, disabled children can be accepted easier by others in the society and
not disabled peer group. Inclusive education provides adaptation and changes in order to meet
the needs of all children in the regular schools (Foreman, 2001; Loreman & Deppeler, 2001;
Sailor & Skrtic, 1995). According to Bailey and Wolery (1992), if children attend to
preschool education earlier, their skills and progress will be higher. For this reason, the
inclusive education should not be ignored in preschool education too. Thus, this will provide
the socialization and adaptation to the society easier.

Moreover, according to Kircaali and iftar (1992), when children have special
education services, their growth accelerates, their handicaps start to decrease and it helps to
decrease the social and emotional problems of families. For all these reasons many countries

make legislation to consolidate the place of inclusive education in the educational system.

Preparing preservice teacher for regular classes plays a significant role to remove their
negative attitudes, prejudices and ideas towards inclusive education. The training courses are
important to shape positive attitudes towards inclusion. If teachers show positive attitudes
towards inclusive education, the practices in mainstream classes will be successful for all
students (Hobbs and Westling, 1998; Wilczensi, 1992, 1995). Murphy (1996) stresses that if

teachers graduate from university as having negative attitudes for inclusion, to change these
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attitudes is very difficult. Namely, when a teacher has positive approach to mainstream
education, the handicapped and normal children will feel free, secure and comfortable in this
environment.

The positive attitudes can be prompted through training and shaping positive
experiences with disabled students (Hobbs & Westling, 1998). This study gives data whether
preservice teachers have had any special courses in the university and these courses whether
changed their attitudes from negative to positive towards inclusive education and handicapped
children.

According to Vuran (2005), teachers are generally negative towards inclusive
education and disabled students do not have possitive attitudes by their peers in Turkey. More
than half of the teachers do not want to take disabled children to their classes (Sar1, 2007).
According to Metin and Cakmak (1998), teachers percieve that inclusive means extra work or
load for them.

Day by day the awareness of the importance of inclusive education increases in
Turkey. In 2008 the Turkish Misitry Education published a circular letter about the
suggestions to teachers about the inclusive education for teachers. The Turkish Ministry
Education put their suggestions for the needs of disabed children according to disability types
such as autism, hearing or visual disability in mainstream classes. It also determined what
kinds of materials and tools disabled children should use in minstream classes to make easier
their lives and educational environment.

Literature Review
Inclusive Education

Inclusive education means providing ‘belonging’ (Kunc, 1992), i.e. by restructuring

educational preparation for all children including disabled children in schools to feel the

belongness themselves in the community.
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Also, the mainstream classes are offered as a place for disabled children according to
their needs and circumstances. If inclusive schooling is restructured properly, each school can
accomodate each child without looking at his or her disability.

The principle of Turkish Ministry of National Education (2011) about the inclusive
education and its application based on the requirement of continuity of special education
together disabled children with their normal developed peers in general education classrooms.

This table shows with light blue the number of formal special education school
numbers, with blue (in the middle) special education classrooms and with dark blue the
number of students in inclusive education from the website of Ministry of Education, Special

Education and Guidance Center, Statistics, 2011.
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The table shows the number of mainstream classes and the number of children in inclusive

education has continued to increase from 1990 to 2011.
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This table was taken from MEB ORGM, Statistics, 2011

Early intervention is a significant factor to provide the socialization and adaptation of
children to the society (Cole, Dale, & Mills, 1991). Howeever, for disabled children early
education and preschool education sevices are limited to shape effective inclusion (Kircaali-
Iftar 1998).

Avct and Ersoy (1999), stressed that inclusive education in the preschool period
effects disabled and normal developed children positively and this effect is focused on
learning attitudes and interaction.

According to Artan and Balat (2003), the knowledge, emotions and skills of preschool
teachers towards inclusive education are very significant because of their duty in mainstream
and also the preschool education in the primarily institutions where disabled children can

recieve initial inclusive education.
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Teachers believe that inclusive education is not beneficial because theachers have a lot

of difficulties in practice and this situation makes many things more difficult for them (Uysal,

2003).

Attitudes of Preservice Teachers towards Inclusive Education

There is an arguing issue that the attitudes and beliefs of teachers are very important to
ensure the achievement of inclusive education because the acceptance of the policy of
inclusion of teachers can affect their commitments to implement it (Norwich, 1994).
Teachers’ perceptions can be different in terms of these three dimensions which are physical
and sensory, cognitive and behavioral- emotional.

Forlin (1995) discovered that teachers accepted cognitive disabled children cautiously,
but they accepted physical disabled children easier. Also, Forlin’s findings show that the
severity of disability affects the attitudes of teachers. In the Clough and Lindsoy (1991) study,
many teachers thought that to meet the needs of children with emotional and behavioral
difficulties is the most difficult. Children with learning difficulties follow the first group.

According to Sar1 (2007), the attitudes of teachers are affected from such variables like
their age, the type of child’s handicap, the level of the handicap and their knowledge about
inclusion and training courses they had.

Many studies (Vuran, 2005) in Turkey show that teachers have negative attitudes for
mainstream and normally developed peers of disabled children do not have positive attitudes
for handicapped children. Investigations in the education faculties of Turkish universities
there currently are no courses on inclusive education to train preschool teachers (Goziim and

Yikmis, 2004).
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According to this research, it can be told, in Turkey, the attitudes of teachers may be
negative becuase a lot of teachers do not have the opportunity to attend the inclusive
education courses.

The Differentiation between Preservice Teachers Who Had Special Education Courses
or Not

When teachers have many contacts with disabled persons, their attitudes and ability to
teach disabled children are influenced (Smith, Price and Marsh 1986). If teachers have a lot of
knowledge about inclusive education and how their learning needs can be discoursed, they
can have less negative attitudes towards mainstream (Shoho, Katims and Wilks 1997).

To have successful inclusion outcomes, teachers must receive adequate preparation
(Bender, Vail & Scott, 1995). Many studies have introduced that there is a relationship
between the positive attitudes of teachers towards inclusive education (Fulk & Hirth, 1994;
Gemmell-Crosby & Hanzlik, 1994). According to Bender et al., (1995) study, there is a
positive correlation between the attitude of teachers and with the number of courses taken in
teaching disabled children.

The experts (Yikmis, Sahbaz and Peker 1997; Sar1 2007) discovered that if teachers
had information about inclusive education, their attitudes altered from negative to positive for
inclusion.

The aim of this survey research to elucidate the attitudes of preschool preservice
sophomore, freshmen, and senior student teachers towards inclusive education as takinig into
consideration whether they have taken special education courses. There are not many
researches about whether there are any differences in terms of attitudes of preservice
freshmen, sophomore and senior teachers in Turkey. For this reason, this research will give

the answer to this issue that attitude of preschool preservice senior students are more positive
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about inclusive education after taking special education courses than preservice sophomores

and freshmen in Bogazici University.

Research Questions
Some research questions are mentioned as below when stating the purpose:
* s inclusive education important for whole children?
*  What are the attitudes of preservice teachers towards inclusion at Bogazi¢i University?
* Do special education courses affect the attitudes of preservice teachers towards
inclusive education?
* Is the concern rate of the preservice senior teachers who have taken the special

education courses less than sophomores and freshmen?

In the light of these questions, whether special education courses affect the attitudes of

preservice teachers or not towards to inclusive education, was studied by this research.

Method
Participants
Participants were a purposeful sample of Bogazi¢i University (BU) preschool
preservice freshman, sophomore and senior teachers who took and did not take special
education courses and training. Senior preschool preservice students took special education
courses, but preschool preservice sophomores and freshmen have not taken special courses.
There were total 42 preschool preservice teachers, 20 were seniors, 3 were

sophomores and 19 were freshmen in this research.
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Instruments

This research is a quantitative resaearch with specific questions that do not have any
open ended questions. There are three parts survey instruments in this research and they were
applied to collect the data.

The first part searched the general demographic information about each participant.
The second part included Concern about Integrated Education Scale (CIES). The third part
included the Attitudes towards Inclusive Education scale (ATIES) (Wilczenski, 1992).
Part 1: Demographic Infromation
Part 2: Concern about Integrated Education Scale (CIES)

This scale was designed by Ummesh Sharma and Ishwar Desai in 2001. This scale has
21 items to measure the concerns of educators.

Each item is related to 4 point, but the item number was increased to 6 point because
of the accordance with ATIES scale for this research. The type of questionnaire is Likert type.
The items were ranked like this: 1 (Not concerned at all), 2 (A little concerned), 3 (Concerned
sometimes), 4 (Concerned many times), 5 (Very concerned), 6 (Extremely concerned). Also,
some questions were gotten out of scale becuse these questions were prepared for
administrators whereas; this research was done for preschool preservice teachers.

Part 3: Attitudes towards Inclusive Education Scale (ATIES)

This scale was designed by Wilczenski in 1992, ATIES has 16 items to measure the
attitudes of participants towards inclusion as looking at these parts: social, physical, academic
and behavioral.

Each item was design as giving 6 point for Likert type scale. The items were ranked
as starting from 1 (Strongly Disagree), 2 (Disagree), 3 (Disagree Somewhat), 4 (Agree
Somewhat), 5 (Agree) to 6 (Strongly Agree) in this scale. If someone has higher score it

means that showing more favorable attitudes. Attitudes towards Inclusive Education Scale
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have been often used by researchers. Adequate reliability and validity was found ( e.g.
pasierb, 1994; Sharma, Ee & Desai, 2003; Wilczenski, 1995). This scale was adapted by
obtaining permission from professor Wilczenski by email.

For all these scales, the permissions were taken by the designers of the scales to use
them in this research to copy or adapt the scales.
Permissions

The permission was taken from Bogazi¢i University Prescool Education Department
and the Applied Research Course teacher to apply this questionnaire to seniors, freshmen and
sophomores at Bogazi¢ci University. The Informed consent form which was given to

preservice teachers is attached to Appendix A.

Data Analysis

The SPSS program was used to analyze the data for inputting, coding and analyzing the data.
The descriptive statistics were used to explain the demographic information (e.g. whether preservice
teacher took special education course or not). The correlation between attitudes and concerns of
preservice teachers according to they took the special education courses or not. The Pearson

Correlation and Independent t test were used for the analysis.

Procedure for Implemeting the Scale

The self-administered questionnaire for the student teachers by researcher was applied
to preservice sophomores, freshmen and seniors at Bogazici University during the seventh
week of 2011 first semester. All preschool sophomores, freshmen and seniors were invited to

participate in the study.

10
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The Content Validity

The research course teacher examined the scale questions. Then it was permitted to
apply the questionnaries to Bogazi¢i University presechool preservice freshmen, sophomores
and seniors. When it is looked that to other researches, it can be tell that this scales are

appropriate and have content validity.

The Realibility of the Study

The first scale was developed to measure the concerns of preservice teachers. A test
sample of preschool preservice teachers was asked to evaluate those concerns on likert scales
which has 14 items about inclusive education concern. Initial scale items consisted of 1 (Not
concerned at all), 2 (A little concerned), 3 (Concerned sometimes), 4 (Concerned many
times), 5 (Very concerned), 6 (Extremely concerned). The Cronbach Alpha for these 14 items
was .792. The second scale measures the attitiudes of preservice teacher towards inclusive
education. A test of preschool preservice teachers was asked to evaluate those attitudes on
Likert Scales which has 16 items. The second scale items consisted of 1 (Not concerned at
all), 2 (A little concerned), 3 (Concerned sometimes), 4 (Concerned many times), 5 (Very
concerned), 6 (Extremely concerned). The Cronbach Alpha for these 16 items was . 867. In
two questionnaires there are not any negative items.

Thus, these scale resuts and table below show that concern and attitude tests are
relaible.

Reliability Statistics

Reliability Concern test Attitiude test
Cronbach Alpha (item-total, | 0, 792 0, 867

item remain reliability)

Spearman- Brown (split- half | 0, 654 0, 852
reliability)

Number of Item 14 16

11




INTERNATIONAL JOURNAL OF EARLY CHILDHOOD EDUCATION RESEARCH Vol.1, No.3, 1-19

RESULT

Descriptive Statistics

Gender
There are 4 Male and 38 female in the research (Figure 1). It means that

approximately 10% male and 90% female preservice teachers participated in this research.

(Figure 1)
Sex of Participants
Frequency Percentage
Male 4 95
Female 38 90,5
Total 42 100
Grade of Participants

19 freshman, 3 sophomores and 20 seniors participated in this study (Figure 2). It
means the approximately 48% preservice teachers have not taken special courses yet, 52%
preservice teachers took it. Sophomores and freshmen have not taken the special education

courses in the Bogazi¢i University yet. However, seniors took this course.

(Figure 2)

The grade of the Participants

Frequency Percentage
Freshman 19 45,2
Sophomore 3 7,1
Senior 20 47,6
Total 42 100

12
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Training Course Rate

In this research 40% of preservice teachers did not have training about special
education. 31% of them had some training for it and 29% of them took training about special
education (Figure 3).

(Figure 3)

Student How much Took Training about Special Education

Frequency Percentage
None 17 40,5
Some 13 31
High least 40 hrs | 12 28,6
Total 42 100

Contact with Disabled Children

In this research about 26% of preservice teachers did not have contact with
disabled children, but 74% of them contacted with them (Figure 4).
(Figure 4)

Contact with Disabled Children

Frequency Precentage
No 11 26,2
Yes 31 73,8
Total 42 100

13
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Attitude and Concern Result

The Attititude mean is about 60 and the concern mean is 45 in this research.

Descriptive Statistic

N Mean

Scoreattitude 42 59,88

Scoreconcern 42 4521
Valid N 42

DATA ANALYSIS & FINDINGS

Results indicate that the mean student have not taken the special education course
concern score given to score concern source was (M = 45,18, SD = 9,540),

While the mean student took the special education course concern source was (M = 45,25, SD
=11,652). A one tailed independent groups t test indicated that the difference between these
two means was not significant t (40) =-0,21, p > .05.

These results indicate that the null hypothesis is there between concerns and special
education courses are taken or not.

Results indicate that the mean students have not taken special education course
attitude score given to scoreattitude source was (M = 55,95, SD = 11,150), while the mean
student took the special education course attitude source was (M = 64,20, SD = 13,133). A
one tailed independent groups t test indicated that the differences between these two means
was significant t (40) = -2,200, p<.05. The significance score is 0,034. It means that
0,034<0,05.

These results indicate that there is a significant difference between preservice students
who take the special education course or not. Senior preservice teachers have more positive

attitudes than freshmen ans sophomores.

14
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Correlatios between Scoreattitude and Scoreconcern

A series of Pearson correlations were calculated in order to determine the association
among the variables. The participants’ attitude scores were not related to their concern scores
r(5) =.189, p >.05. Briefly, there is no statistically significant correlation between the

attitudes and concern of preservice preschool teachers at Bogazici University.

Correlation
Scoreconcern | Scoreattitude
Pearson Correlation 1 ,189
Scoreconcern | Sig. (2-tailed) ,230
N 42 42
Pearson Correlation | ,189 1
Scoreattitude | Sig. (2-tailed) ,230

DISCUSSION

In data analysis, firstly, it was found that there is a significant difference between
senior preservice teachers who took special education courses and freshmen, sophomore
preservice teachers who did not take special education courses in terms of attitude towards
inclusive education. It can be said that the special education courses affect the ideas of
preschool preservice teachers’ attitudes towards inclusive education. It means that the senior
preservice teachers at Bogazi¢i University; after taking special education courses; they have
more positive ideas towards inclusive education. However, sophomores and freshmen have
less positive ideas than seniors about inclusive education.

Also, when looking at the results ( .469 for attitude and .966 for concern scores), it can

be said that having contact with disabled people did not create a significant difference in

15
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terms of attitudes and concerns towards inclusive education. Briefly, this result is parallel with
all articles and other research results about attitudes towards inclusive education. It can be
said that special education courses at universities should be taught as compulsory courses.

However, when the concern results were examined, there was not a significant
difference between senior, sophomore and freshmen preservice teachers in terms of concerns
towards inclusive education. It means that although senior, sophomore and freshmen
preservice teachers take special education course; it does not affect their concern about
inclusive education.

Also, when the results were examined, there was no correlation between the attitudes
and concerns of senior, sophomore and freshmen preservice teachers towards inclusive
education.

If special education courses can be put in curriculum at universities in the future it will
increase the awareness and positive attitudes towards inclusive education. Presevice teachers
will have a lot of information about disabled children and how teachers should behave them
properly, how they manage the classroom if they have a child who needs special education in
the classroom, what they can do for disabled children’s development and building a caring
environment, how they balance the relationship between normal developed and disabled
children and how they can shape an environment where disabled children and normal children
can live peacefully. There are many other reasons to put special education courses at
university as compulsory. Thus, each disabled will have a chance to have more equal

environment and education like non disabled children.

Limitation of the Research

The results could not be compared to learn whether there is a differences towards

inclusive education between senior, sophomore and freshmen preschool preservice teachers in

16
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terms of gender. Since the number of male participants was just four. Also, this research was
done among just Bogazi¢i preschool preservice teachers. Namely, the participant population

was limited. Totally 42 participants participated in this study.

Suggestions for Further Research

* The male and female number should be equal. Hence, the differences could be
compared between gender.

* The number of students could be more to look at the attitude and concern differences.

* The students’ answer could be compare if students from other department attend the
study.

* Also, other universities could be added to this research in Istanbul to look at the
differences among universities and preservice teachers.

* The other positive effects of taking special courses on preservice tecahers could be

searched.
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POVERTY IN EARLY CHILDHOOD CARE, DEVELOPMENT AND EDUCATION:
THE NIGERIA’S CASE

Dr. IGE AKINDELE!
Abstract

Early childhood is a unique stage in the life of an individual. Attention needs to be paid to it
because of the pillar it serves for other stages. Education at this stage is crucial for a child being
the foundation stage. Anything that affects the foundation of a building would affect the structure
on it. In Nigeria, Early Childhood Education is ravaged by poverty. This paper is an examination
of how poverty, in terms of inadequate and weak infrastructural facilities; limited access to
school; inadequate and low quality teachers; lack of/inadequate policy thrust; and inadequate
fund are plaguing Early Childhood Education in Nigeria. The paper suggests ways out of the
poverty such as: the formulation of policies on Early Childhood Education and their
implementation; adequate funding by government and private sector; provision of infrastructural
facilities in the creéche, kindergarten, and nursery schools; increased enrolment in Early
Childhood education; as well as orientation and re-orientation of parents/guardians towards
enrolling their children for such education.

Key Words: Poverty, Childhood, Early Childhood, Early Childhood Care, Development,
Education, Nigeria
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Introduction

Five out of the eight Millennium Development Goals (MDGs) centre on health, nutrition
and education of a child. Childhood stage is the foundation for inculcation of the social values,
personal habits which are known to last a lifetime. Early childhood is a critical period for
developing the brain to be able to handle information, express emotions normally and be
proficient in language. If early years are thus not supported by or embedded in a stimulating and
enriching physical and psycho-social environment, the chances of a child’s brain developing to
full potential is low. At this stage, a child’s health, intellect, personality, character, emotional
stability, among others, is moulded. A child development is thus a continuous and cumulative
process so that what proceeds influences what follows. What follows logically is the crucial
importance of investing in early years to ensure an enabling environment for every child, and
sound foundation for life which is not only the right of every child but which will impact in the

long term, the quality of human capital available to a country.

Conceptual Framework

A child is a human being of between birth and puberty as well as a son/daughter of
human parents. Whatever he/she experiences between birth and puberty constitutes his/her
childhood. Childhood can also be described as the ‘earliest years of a person’s life’. Put concisely,
there are three stages of childhood: early childhood (birth to about 5 years), mid childhood (6 to
about 11 years) and late childhood (12 to about 18 years). Childhood education denotes the
‘education in the earliest years of one’s life’. It is the education which is provided for a person
during his/her early years (i.e. period from birth to the period prior to becoming adolescent) and
also provided for a child prior to entering primary school as well as offered to children of pre-

primary school age, both formal and non formal.
21



INTERNATIONAL JOURNAL OF EARLY CHILDHOOD EDUCATION RESEARCH Vol.1, No.3, 20-36

According to the National Policy on Education, Early Childhood Education is
provided in educational institution to children prior to their entering the primary school.
(Federal Republic of Nigeria, 2004, p.6). Ibiam and Ugwu (2009) consider it as the education
that is designed to develop the habits, attitudes and skills needed for primary education.
According to Asaya, Ehigie and Igbinoghene (2006), it is provided in educational institution, to
children aged 2 to 5 years plus, prior to entering primary school, in créche, kindergarten, and
nursery schools. The Créche provides care and support services for tender children while their
parents or guardians are at work or busy with other tasks while Nursery is a pre-kindergarten

school for children between the ages of three and five.

Rationale for Early Childhood Education

A number of factors make it imperative for early childhood education to be given priority
in the educational system of any country. Studies have shown that early childhood education has
significant impact on the academic performance of pupils (Barnard 2001; Miedel and Reynolds
1999). Early childhood education has been observed to impact and influence pupils’ performance
in spoken and written English, Mathematics, Integrated Science, Social Studies etc, as shown in
the Continuous Assessment records. This study also revealed that there is a significant difference
between pupils with pre-primary education and those without it in social skills. This finding is in
consistent with that of Anderson (2002) who said that when children are exposed to early
education, they will develop superior communication skills necessary physical ability, social
unity needed in adult life and an increased cognitive and effective educational balance. Finally,

the study observed that there is a significant difference between pupils who had pre-primary
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education and those without in motor skills. The result indicated that the pupils with pre-primary
education had greater tendency to perform better in motor skills. For example, study revealed
that there is a significant difference between pupils who had pre-primary education and those
without it in terms of academic performances-cognitive ability, social skills and motor skills
(Osakwe, 2009). The performance of primary 4 children on the learning achievement tests also
shows an established fact that children, who enter primary school with ECCE experience, are
better prepared than those who do not and actually do better at school. Anderson (2002) is also of
the opinion that when children are exposed to early childhood education, they develop superior
communication skills, necessary physical ability and social unity needed in adult life and an
increased cognitive and effective educational balance. Miedel and Reynolds (1999) are of the
opinion that when families are involved in their children’s early education, children experience

greater success once they enter primary school and even in later life.

Purposes of Early Childhood Education in Nigeria’s Context

In Nigeria, pre-primary is expected to:

- effect a smooth transition from home to school;

- prepare a child for primary education;

- provide adequate care and supervision for children while their parents are at work (i.e. in

farms, markets, offices etc);

- inculcate social norms; inculcate in a child, the spirit of enquiry and creativity through

exploration of nature, environment, art, music and playing with toys, etc;

23



INTERNATIONAL JOURNAL OF EARLY CHILDHOOD EDUCATION RESEARCH Vol.1, No.3, 20-36

- develop a sense of co-operation and team spirit;

- learn good habits especially good health habits; and

- teach the rudiments of numbers, letters, colours, shapes, forms, etc, through play.

Poverty and Indicators in Early Childhood Education in Nigeria

The word ‘poverty’ means different things to different people. A school of thought views
it in terms of material things and income level. Another believes that it entails the provision of
security, freedom, self-esteem, and general well-being for an individual. United Nations Human
Development Report (1997), cited in Alatise (2007) defines it as the denial of opportunities and
choice most basic to human development. Poverty does not really entails wearing tattered
clothes, living in wretched building/apartment, being dirty in appearance, lacking sanitation and
ventilation but include dehumanization, degradation, permanent insecurity, and instability in all
forms of essential family-community relationships. An individual that is affected by poverty
lacks basic needs such as water, good food, health care, education, clothing, shelter, and others
which determines the quality of life. Such individual thus lives low quality life and is bound to

show physical, emotional, and psychological symptoms which can be observed by an observer.

In Nigeria, there are many indicators of poverty in Early Childhood Education such as:

Limited Access to Schools: In spite of the fact that Government is making efforts to ensure that
the goals of Education for All, Universal Basic Education and the Millennium Development are
achieved in the country, to put the foot of the country on the path of greatness, access to early
childhood education remains low. According to Ige (2011), only small proportion of children

aged 0 to 2 years and 2 to 5 years are attending créche and nursery schools respectively. Adikwu
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(2009) also reported that the expected enrolment in Early Childhood Care, Development and
Education in Nigeria was 22 million but the actual enrolment was 2.02 million which indicates a
shortfall of 19.98 million. Data in Table 1 further show the enrolment in early childhood

education in Nigeria within the period 2007 to 2010.

Table 1: Number and Enrolment in ECCDE in Nigeria: 2007-2010

Year No. of Schools Male Enrolment | Female Total
Enrolment
659,229
2007 15,535 677,871 1,337,100
2008 18,193 813,461 768,566 1,582,027
2009 20,698 766,710 744,264 1,510,974
2010 23,249 933,550 892,307 1,825,857

Source: Universal Basic Education Commission (2010), in Federal Ministry of Education (2011).

The State of Education in Nigeria beyond Access

As indicated in Table 1, there were 15,535 ECCDE schools as at 2007 with enrollment of
1, 337, 100, which increased to 18,193 and 1,582,027 respectively in 2008. In 2009, the number

of schools was 20,698 while enrolment had increased to 1,510,974 and 1,825,857 in 2010.
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Gender disparity in enrollment in pre-primary education during the 3 year period could also be
noticed in the table. Osakue (2011) also reported that children aged between 2 and 5 years who
supposed to be in school are about sixteen (16) million but only 1 million are in school,
representing 6.25%. Studies (Education Sector Analysis, 2006) show that 79% of pre-school
centres in Nigeria were urban based with only 20.2% located in the rural areas. The prevalence
of ECCDE centres in the urban areas is contingent on the fact that more workers (civil servants
and businessmen/women) who can afford its cost abound in these areas. This is also coupled
with the fact that there are opportunities to make money for the payment of fees in the urban
areas unlike in the rural areas. In view of this, access to ECCDE in the rural areas has not been
significant. It can be also being observed in the urban areas that many parents are skeptical about
enrolling their children in early childhood education because of its cost. Many consider it not
necessary and waste of time and money. A lot of children of early childhood education age in the
rural and urban areas in Nigeria are thus not having access to such education.

Shortage of Qualified Teachers: Many authors (Onu; Obiozor and Agbo: 2010; Ibukun, 2009)
had reiterated the role which teacher plays in educational system. They are so important in early
childhood education because of the role they play in ensuring the provision of quality education
for the clients. Unfortunately, early childhood education has not been having it smooth in Nigeria
when it comes to the issue of teacher that will train the children. Over the years, dearth of
qualified teachers characterized it in Nigeria. Ige (2011) observed and reported that most créche
in Nigeria are managed by old and illiterate women who lack the pedagogy of teaching and skill
to handle children. In most of the kindergarten and nursery schools also, teachers with low
qualifications such as Senior School Certificate (SSCE), Ordinary Diploma (OND) abound

contrary to the recommended minimum standard for teaching (i.e. Nigerian Certificate in
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Education). These days, many secondary school leavers without the teaching skill, are fond of
patronizing the private nursery and primary schools for jobs prior to the time they would gain
admission to tertiary institution. Most teachers are untrained and lack knowledge about the
methodology of working with young children. The rate of turnover of teachers is thus extremely
high in the preprimary schools in Nigeria.

Shortage of and Decay Infrastructural Facilities: Another issue of concern in Early Childhood
provision in Nigeria is inadequate and weak infrastructural facilities in the créche, kindergarten,
and nursery schools. It needs not be overemphasized that classroom, library, laboratory,
workshop, and equipment are germane in education provision. Unfortunately, educational system
in Nigeria is characterized by inadequacy of these infrastructural facilities (Wasagu 2006;
Federal Ministry of Education 2007). The case of early child care and pre-primary schools leaves
much to be desired even though researches indicating that the physical environment of
preschools has an important influence on the education and development of children abound in
literature (Inan, 2009). In many of the early childhood education centres in Nigeria, the
physical/learning environment is poorly designed, without ample space, furniture, toys,
wholesome pictures and other materials which a child needs for stimulation, exploration, and
simulation (Osakue, 2011). Many creche, kindergarten, and nursery schools in Nigeria are also
plagued by inadequate classrooms relative to the population of children. Ejeh (2006) cited in
Onu, Obiozor and Agbo; 2010 reported that the nursery schools in Nigeria operate on
university campuses, schools’ premises, premises of industrial and business organizations,
church premises, town halls, and residential buildings. Many children are usually huddled in a
classroom, giving them neither the opportunity to move within the classroom nor any chance for

social interaction with others while the teacher is unable to give individual attention to each child
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(Osakue, 2011). Quite unfortunate is the fact that many nursery and primary schools operate in
rented buildings (which are designed for residential living), dilapidated, uncompleted, and
abandoned buildings. Due to cost consideration, many public and private creche, kindergarten
and nursery schools lack toys and other play/recreational facilities which are essential for

keeping children engaged and developing their psychomotor skill at this level.

Inadequate Funding of Early Childhood Education: While it cannot be disputed that a lot of
fund is needed to administer early childhood education, particularly in establishing schools, pay
the teachers, as well as meeting the incidental day to day costs, the case of early childhood
education in Nigeria can be likened to a beggar that has to feed from the crumbs/leftovers of the
rich/wealthy individuals to survive. Over the years, there has not been adequate provision for
early childhood education in the annual budget of Nigeria. Only the primary, secondary, and
tertiary levels of the system have been enjoying Government’s funding. Better attention to early
childhood education was noticed when the Universal Basic Education was inaugurated in 1999
where it forms one of its components. The Universal Basic Education (UBE) 2004 Act however
provides for the utilization of 2% of the Consolidated Revenue Fund (CRF) for basic education
delivery. 70% of this grant is however reserved for the implementation of states’ level projects
while 5% of the 70% of the UBE matching grant is reserved for early childhood education. The
poor funding of early childhood education by government has thus given room for the private
sector to take over the level of education from government. Since he that pays the piper, dictates
the tune, the private sector has dominated everything which has constituted problem for
government, particularly how to checkmate their influence in the sector.

Varying Textbooks: The importance of textbooks and instructional materials in the teaching-

learning process cannot be overemphasized (Ajayi 2007). Pupils/students need to read further to
28



INTERNATIONAL JOURNAL OF EARLY CHILDHOOD EDUCATION RESEARCH Vol.1, No.3, 20-36

understand the difficult concepts in lesson. Textbooks also assist teachers in achieving lesson’s
objectives. In Nigeria, textbooks being used by private and public ECCDE centres are inadequate
for children and also vary. Most parents of children in private schools expect government to
provide everything for their children. In most states, list of recommended textbooks are usually
given to primary and secondary schools at the beginning of a term or session but early childhood
education is often neglected. This gives room for authors to produce different textbooks for sale
to schools. Such textbooks however vary across states and schools. In some states, textbooks are
being recommended by Association of Private Schools’ Proprietors that dictates the policies at
this level in view of the fact that almost 80% of creche, kindergarten and nursery schools in

Nigeria are owned by private individuals.

Lack of/Inadequate Policy Thrust: Policies are meant to guide a system. Over the years,
policies to guide the administration of education system have been formulated and implemented
in Nigeria. While other education levels such as primary, secondary, and tertiary are enjoying
policies, the story is different in the case of early childhood education. Even though the National
Policy on Education indicates that government will play supervisory, funding, and regulatory
roles for early childhood education, few governments run preschool centres in Nigeria while
those owned by private individuals are not closely monitored or supervised by government
agency. In fact, there is no organized government regulatory body charged with this
responsibility unlike the case of primary education which the National Primary Education
Commission (NPEC) supervises at the national level and the State Primary Education Board
(SPEB) supervises at the state and local government levels. Early childhood education has thus
become an ‘all comers’ affair in Nigeria which is a metaphoric ill wind that blows no one any

good. The major policy on early childhood education in Nigeria came into force in 2007 and
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brought about the integration of Early Childhood Education (ECCDE) as part of the Universal
Basic Education (UBE) scheme (FME, 2007) thus making it a rights based, holistic, and inter
sectoral programme covering education, health, food and nutrition (Federal Ministry of
Education, 2008). Prior to this time, ECCDE was an all comers, private ventures with little

concern about the access to it, quality and operations.

The Way Out

It is not a gainsaying that early childhood is a very important stage in the life of an
individual. As such, education that is provided at this stage needs to be given priority in view of
its impact on the other education levels. The impact of poverty on the provision of early
childhood education cannot be over emphasised. The level of education has unfortunately been
ravaged by poverty. In view of the effect of this poverty on the provision of early childhood
education in the country, it becomes imperative for it to be tacked by government and other

stakeholders in education.

Adequate Funding of Early Childhood Education: As applicable to other education levels,
government should provide substantial fund for early childhood education in the annual budget.
Early childhood education should be encouraged by the government by providing pre-primary
educational facilities (class-rooms, instructional materials, and equipments) needed for the
success of the programme. Private providers of early childhood education should ensure that they
operate in decent environment. It thus becomes imperative that minimum standard in the
provision of infrastructural facilities should be followed. Parents should also be involved in their

children’s early education experience by providing the necessary materials.

30



INTERNATIONAL JOURNAL OF EARLY CHILDHOOD EDUCATION RESEARCH Vol.1, No.3, 20-36

Recruitment of more Teachers for ECCDE Centres: Both government and private pre-
primary schools’ proprietors should ensure that adequate and quality teachers are recruited for
the teaching of children in the early childhood schools in Nigeria. The minimum teaching
qualification (NCE) should be adhered to while recruiting teachers for the schools. It is however
imperative for teachers that are available in the schools to be given regular training through
seminars and workshop so that they can be properly developed which can go a long way in
improving their effectiveness in the schools and improve the quality of education they provide

for the children in those schools.

Need for Training of Teachers in Early Childhood Education: Teachers/Caregivers who are
working in Day Care Centers/Nursery Schools in Nigeria without any training/qualification
in Early Childhood Education should be made to acquire proficiency training through in-
service programme. Regular workshop, seminars and conferences on Early Childhood
Education should be organized for teachers/Caregivers in Nigeria to keep them abreast of

current innovations and best practices in the field.

Orientation of the citizens towards enrolling their Children in ECCDE Centres: In view of
the limited access to early childhood education in Nigeria, government should initiate advocacy
programme that would sensitise the parents/guardians so that they can show more interest in
early childhood education. There should be proper enlightenment campaign on the importance of

early childhood education.

Need for Policies on Early Childhood Education: Government that serves as the regulatory
organ for education in the country needs to make the provision of early childhood education

compulsory for every child prior to entering primary school in Nigeria. Although, it has just been
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made a policy, there is need for government to work towards the implementation of this policy.
In this regard, the existing public primary schools in Nigeria should be mandated to inculcate pre
primary section in the schools. This thus implies that additional infrastructural facilties should be
provided by government so as to cater for the increase in enrolment that will follow the

implementation of such policy.

Support by Private Sector: Private sector and non-governmental organization should also
support government in the provision of such education. This can be achieved through the

provision of cash, facilities and donation of infrastructures to early childhood schools.

Adequate Monitoring of ECCDE Centres: Government agency in charge of monitoring and
approval of schools should organize regular monitoring of the schools so as to know the situation
report. They should also be morally upright while discharging their duties. They should thus
shun financial and kind gratification in the course of monitoring and approval of schools.
Adequate supervision of Daycare Centre/Nursery Schools by the Ministries of Education to

ensure that providers keep to the required minimum standards.

Support by Educational Planners: Educational Planners should provide adequate programmes,

policies and curriculum for early childhood education.

Proper focus on Early Childhood Education: Government should infuse a programme of
Early Childhood Care Education into the curriculum of Teacher Education at the NCE
level, since the minimum teaching qualification is Nigeria Certificate in Education. All the
Colleges of Education, and other NCE awarding institutions should introduce a

programme on Early Childhood Education.
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Summary and Conclusion

Over the years, Nigeria has been ravaged by poverty menace which has been having
serious effect on the educational system. Early childhood education has also been having its
share of the education poverty. Presently, acute shortage of infrastructural facilities, teachers,
fund, policies, and curriculum, characterized early childhood education in Nigeria. As the
country is making efforts towards achieving Universal Basic Education, Millennium
Development as well as the Education for All goals, it becomes imperative for this poverty to be
eradicated in early childhood education so that the country can achieve enviable feat in education

and these goals.
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TARIHTEN GUNUMUZE COCUK HAKLARI

* Dog. Dr. Abdullah Demir

Eski ¢aglarda cocuk hakki kavramina rastlamak miimkiin degildir. Kadim toplumlarda
cocuklar lizerinde babalarinin sinirsiz hakimiyeti vardir. Babalar bu hakimiyeti
kullanarak g¢ocuklarini satabiliyor, dogiip sakatliyabiliyor, kurban edebiliyor ve baska

sekillerde Sldiirebiliyordu. '

SUMERLER

Stimerlerde c¢ocuklar iizerinde oncelikle babanin velayet hakki vardi. Ancak bu velayet
hakkir Romalilarda oldugu gibi ¢ok kat1 degildi. Cocuklarin baba ve annelerine saygi ve
itaati, baba ve annenin ¢ocuklarina sefkat ve sevgisi esas olarak kabul edilmisti. Baba
veya erkek kardes yoksa cocuklar iizerinde anne velayet hakkina sahip oluyordu.?

Stimerlerde kural olarak kiz c¢ocuklarinin miras hakki yoktu. Miras erkek g¢ocuklar
arasinda esit olarak paylastirilirdi. Kiz ¢ocuklarina evlenirken seriktu adi altinda c¢eyiz
verilmekte ve bu ¢eyiz mirastan alacagi paya karsilik sayilmaktaydi. Ancak evlenmemis
kiz cocuklart erkek kardesleri ile birlikte mirastan esit olarak pay almaktaydi.’
Gayrimesru ¢ocuklar ve odalik olarak alinan kadindan dogan ¢ocuklar baba veya dedeleri
tarafindan tamindiklar1 takdirde mesru ¢ocuklar gibi mirastan pay alabiliyorlards.’

Stimer hukuku ¢ocuklara kendilerine gelecekte diisecek mirast hayatta olan babalarindan
istemek hakkini da tanimisti. Mesela babalari hayattayken bagimsiz bir ev kurmak
isteyen cocuklar, babalarinin 6liimii halinde kendilerinin miras paylarini heniiz daha

hayatta olan babalarindan isteyebilirler ve bunlar babalarinin 6liimiinden sonra ayrica

* Zirve Universitesi Hukuk Fakiiltesi Hukuk Tarihi Anabilim Dalu.

1 Cemil Celik, “Cocuk Kavrami ve Medeni Hukuk Ag¢isindan Cocuk Haklarinin Tarihi Gelisimi”, e-
akademi, Subat 2005, Say1 36, parg. 29.

2J. M. Roberts, Diinya Tarihi I, cev. idem Erman, istanbul 2011, s. 64; ibrahim Erol Kozak, Genel Hukuk
Tarihi, Ankara 2011, s. 46.

’R. Galip Okandan, Umumi Hukuk Tarihi Dersleri, Istanbul 1951, 112.

*Okandan, 112.
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terekeden bir hisse alamazlardi’. Stimerlerde cocuk ¢almak ve ¢alana yataklik etme 6liim

cezasii gerektirmekteydi.

BABIL

Babil’de anne-babanin ¢ocuklar iizerindeki velayet hakki ve miras¢ilig1 Stimerlere benzer
sekilde diizenlenmisti. Yani g¢ocuklar lizerinde baba, anne ve abinin velayet hakki
bulunmaktaydi. Babilde cocuklarin baba ve annelerine saygi gostermeleri zorunlu
kilimmisti. Buna aykir1 hareket eden, mesela baba ve annesine kars1 agir kabahat isleyen
cocuklar hakimin karariyla baba ve anneleri tarafindan reddedilebilir, evden
kovulabilirdi. Babil’de ¢ocuklarin babalarina karsi isledikleri suclar ¢cok agir cezalarla
cezalandirilmisti. Mesela, Babil hiikiimdar1 Hammurabi’nin hazirlamis oldugu kanunlara

gore babasini doven bir ¢ocuk eli kesilmek suretiyle cezalandirilirdi.

ESKI CIN

Ailede cocuklar anne-babalarina sevgi ve saygi gostermek zorundaydi. Cocuklar hangi
yasta olursa olsun oOzellikle babasina saygi gostermek ve atalarina ibadet etmekle
yikiimlilydii ®. Bu yiikiimliligii yerine getirmeyenler cezalandirilirdl. Mesela ana
babasini asagilayan ¢ocuklar 6liimle cezalandirilirdi. Babasini kasten oldiiren bir evlat
iskence yapilarak oldiriliirdii.’

Baba oldiigiinde, ¢ocuk babasini gommek, mezarin1 yaptirmak, muhafazasini saglamak
ve li¢ sene yas tutmak zorunda idi. Ayn1 durum annenin 6liimii halinde de s6zkonusu idi.
Aile i¢inde velayet hakki, sinirsiz bir otoriteye sahip olan babaya verilmisti. Babanin
Olimiiyle bu hak ailenin en biiyiik erkek cocuguna gegerdi. Cocuklar ancak resmi bir
memuriyet vazifesi almakla babasinin vesayetinden ¢ikarlardi. Cocuklar 8 yasina kadar
serbest birakilir, bundan sonra kiz ve erkekler ayrilarak ahlaki Olciilere gore

yetistirilirlerdi. Ailede tiim otoriteye sahip olan baba, ¢ocuklarini satabilirdi. Bunun i¢in

*Okandan, 112.

SBatir, Fseobsaya Istoriya Gasudartva i Prava (Umumi Devlet ve Hukuk Tarihi), Moskova,
Bilina Yayinlari, 2000, s. 59.

"Kozak, s. 529 vd.
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cocugun rizast aranirdi. EZer aile fakirlik icinde yasiyorsa satarken c¢ocugun rizasi

sorulmazdi.®

ESKI HINT

Cocuklara dogumlarindan on iki giin sonra iki isim verilir ve bu isimlerden biri kullanilir
ve digeri de gizli tutulurdu. Cocuklara, sekizle on iki yas arasinda vedalar ogretilir ve
onlarin yetismelerine biiyiik bir 6zen gosterilirdi. Ailede, baba, ¢cocuklar tizerinde velayet
hakkina sahipdi. Yalniz, Brahmanlarda, babanin erkek cocuklar1 iizerindeki velayet
hakki, bu gocuklarim dini bir gorev ifa etmeleri halinde sona ererdi.’

Apastamba Mecellesine gore, bir babanin ¢ocugunu hediye etmesi veya baskasinin
cocugunu hediye olarak kabul etmesi, cocugunu satmasi veya baskasina ait bir cocugu
satn alabilmesi yasaklanmisti.'

Eski Hint’te kiz ¢ocuklarina mirastan pay verilmezdi. Miras, 6lenin erkek ¢ocuklarina
intikal ederdi. Eger erkek c¢ocuk birden fazlaysa tereke bunlar arasinda esit sekilde
paylastirilir, ancak en biiyiik erkek cocuga daha fazla pay verilirdi. Erkek ¢ocuklardan
akli ve bedeni arizasi olanlar miras¢1 olamazlardi''. Bu gibi ¢ocuklara diger mirascilar
bakarlardi'.

Eski Hint’te yukar1 kasttan bir kadinin asagi kasttan bir erkekle gayrimesru iliskisinden
dogan c¢ocuklar kast digina ¢ikarilardi. Bunlar paryalar sinifina dahil olurlardi. Paryalar
hi¢ bir kasta mensup olmayan, kdy ve kasabalarin disinda yasayan en asagi seviyedeki

insan gurubuydu."

YAHUDI HUKUKU

Yahudilikte aile toplumun ve devletin onemli bir kurumu olarak goriilmiis, ¢ocuk bu

onemli kurum igerisinde degerlendirilmistir. Cocuk {izerinde babanin hakimiyeti vardir.

¥ Kozak, s. 529 vd.

9 Arsal, s. 49.

lOArsal, s. 49 vd; Kozak, s. 421 vd.

11Arsal, s. 53.

'2Okandan, s. 62; Mahmud Esad Seydisehri, Tarih-i ilm-i Hukuk, Istanbul 1331, s. 140 vd.
13 Arsal, s. 44-45.
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Cocuklar baba ve annelerine itaat etmek zorundadir. Itaat etmeyen ¢ocuklar dayak cezasi
ile cezalandirilabilir. Yapilan uyarilara ragmen kendini diizeltmeyen serseri, a¢gozlii,
sarhos cocuklar hakimler tarafindan haklarinda bir karar verildikten sonra taslanarak
oldiirtilirler. Baba ve annesini dogen, onlara hakaret eden cocuklar 6liim cezasina

carptirilir'®.

IRAN HUKUKU

Iran hukukuna goére ailenin basinda koca yer aliyordu. Kadin ve cocuklarin babalarina
kars1 mutlak itaat gérevleri vardi. Babasina itaat etmeyen ¢ocuk kismen mirastan mahrum
edilirdi. Bu ¢ocuklarin miras haklarmin bir kism1 annelerine gegerdi. iran hukuku, aile
miessesesinde kocaya mutlak bir otorite tanimakla beraber kadina da serefli bir mevki
vermisti. Cocuklarin yetistirilmeleri annenin goéreviydi. Her cocuk yedi yasina kadar
annesinin nezaretinde kalir, onun tarafindan yetistirilirdi. Annenin 6liimii halinde, bu
bakim ve yetistirme gorevi halaya veya ablaya ait olurdu. Hatta kiz g¢ocuklarinin
annelerinin kontrolii altinda bulunmalar1 ve onun tarafindan yetistirilmeleri hususunda bir
yas sinir1 yoktu. Bunlar evlenecekleri zamana kadar annelerinin kontrolii altinda kalirlar

ve evlenme ¢agima geldikleri zaman da babalari tarafindan evlendirilirlerdi'’.

ESKi YUNAN

Eski Yunan’da her sey sitenin giivenligi icindi. Aile ve c¢ocuklarin durumu sitenin
gilivenligine gore d1"1zenleniyordu.]6 Ailenin sefi olan koca yine genis yetkilere sahip
bulunmaktaydi. Aile efradinin efendisi olan baba, karisi ve ¢ocuklari {izerinde mutlak ve
sinirsiz bir otoriteye sahipti. Aile fertlerinin her tiirli hak ve hiirriyetleri babanin

. . g1
otoritesine tabi idi.!”

14Okandan, s. 179.

15Okandan, s. 218.

'%V. V. Lazareva, Obsaya Teoriya Gasudartsva i Prava (Genel Devlet ve Hukuk Teorisi),
Moskova, Yurist Yayinlari, 1997, s. 60-61.

'""Mehmet Akad- Bihterin Vural Dingkol, Genel Kamu Hukuku, Istanbul: Der yayinlari,
2004, s.15.
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Yunan sitelerinde cocuklar mutlak surette babalarina tabi olmak zorundaydi. Baba
cocuklarimi istedigi gibi cezalandirmak ve hatta onlar1 satmak hakkina sahipti. Yalniz
babanin c¢ocuklar1 lizerindeki bu mutlak otoritesini sinirlama gayesiyle bazi sitelerde
onemli diizenlemeler de yapilmisti. Mesela, Atina Sitesinde Solon hazirladig1 kanunlarla
bu mutlak otoriteye bazi sinirlamalar getirmisti. Her seyden 6nce on sekiz yasina varan
cocuklar resit sayilmis, babanin ¢ocuklarin1 6ldiirme ve onlar1 satma hakki kaldirilmisti.
Bazi hallerde ¢ocuklara babalarinin islerine miidahale hakki taninmisti. Mesela, Solon’un
koydugu hiikiimlere gore bir kisinin mesru ¢cocugu miisrif babasinin israfina engel olmak
icin onun islerine miidahale edebilirdi. Yalmiz Atina Sitesinde girisilen bu sinirh
tesebbiislere ragmen bu Sitede bile babanin ¢ocuklar1 {izerindeki otoritesi, ¢cocuklarini
terbiye ve cezalandirma hakki korunmustu. Mesela, bir baba igfal olunan kizini esir
olarak satabilir, oglunun artik kendi otoritesi altinda bulunmadigini ve onu mirasindan

mahrum ettigini ilan ettirebilir ve hatta aile meclisinin rizastyla cocugunu red edebilirdi'®.

ISPARTA SITESI

Yunan sitelerinden Isparta’da insanlar devletin ve toplumun menfaati icin feda
edilebilirdi. Bir bebek diinyaya geldiginde bir heyet onu muayene eder ve yasama
kabiliyetine sahip olarak gordiigii giirbiiz bebeklerin yasamasina izin verirdi. Buna
karsilik yasama kabiliyetinden mahrum olarak gordiigii hastalikli, ciliz ve oziirli
¢ocuklarin dldiiriilmesine karar verirdi. Oliimiine karar verilen ¢ocuklar Tayget dagindan
ucuruma atilarak idam edilirdi."

Isparta’da bekarlik su¢ kabul edilirdi. Ge¢ evlenenler cezalandirilirdi. Evlenme yasi
erkeklerde 30, kadinlarda 20 idi. Evlenmek tipk: askerlik gibi devlet goreviydi. Evliligin
gayesi devlete vatandas yetistirmekti. Bizim anladi§imiz manada bir aile hayati s6z
konusu degildi. Isparta’da kadinlar alabildigine serbest idi. Kocanin karisi {izerinde
velayet hakki yoktu. Cocuklar aileye degil, devlete aitti. Baba, dogar dogmaz ¢ocugunu
mahalle meclisine gotiiriir, meclis ¢ocugun saglikli olduguna karar verirse ailesine teslim

ederdi. Cocuk saglikli degilse ucurumdan asagi atilarak zalimce dldiriiliirdii. Cocuk yedi

®Batir, s. 70-71.
1 Arsal, s. 161.

41



INTERNATIONAL JOURNAL OF EARLY CHILDHOOD EDUCATION RESEARCH Vol.1, No.3, 37-47

yasina kadar ailesinde kalabilirdi. Yedi yasmi tamamlayan cocuklar aileden alinir,

vatandas ve asker yetistiren devlet kurumlarina teslim edilirdi.”

Aile kurumunda babanin aile efradi lizerinde sahip bulundugu mutlak otorite, kendisinin
fonksiyonlarmi ifa edemeyecek derecede ihtiyarlamasi veya Oliimii halinde onun en
biiyiik erkek ¢ocuguna devrederdi. Bu gibi hallerde ailesinin sevk ve idaresini en biiyiik

erkek ¢ocuk tarafindan yerine getirilirdi.*'.

ROMA IMPARATORLUGU

Roma’da ¢ocuklar iizerinde babanin (pater familias) sinirsiz hakimiyeti vardi. Aile
babasimin ¢ocugu oldiirme (ius vitae et necis), sokaga birakma, baskalarina satma (ius
vendendi) ve bosama yetkileri vardi. Pater familias suc isleyen ¢ocugu yargilayip
cezalandirabiliyor, dilerse 6ldiirebiliyordu. Babanin ¢ocuk iizerindeki sinirsiz hakimiyeti
cocugun belirli bir yasa ulagmasi ile sona ermiyor, ancak babanin 6lmesi ya da
emancipatio’su ile bitiyordu. Emancipatio islemi babanin ¢ocugu ii¢ kez iist liste satma
hakkini kullanmasi sonunda ¢ocugun kendi basina buyruk (sui iuris) olmast anlamina
geliyordu. Roma’da evlilik dis1 ¢ocuklarin durumu daha da kétiiydii. Babasi evlilik dist
cocugu tanmimayabiliyor ve aile i¢ine almayabiliyordu. Roma’da cumhuriyet donemine
gelindiginde babanin sinirsiz hakimiyeti belirli sartlarla kayit altina alindi.* Cumhuriyet
doneminin sonlarinda magistralar aile babalarimin hakimiyet haklarimi koétiiye
kullanmalarina engel olmak tizere bazi tedbirler almislar ve ¢ocuklara verilecek cezalar

s1n1rland1rmlslard1.23

CERMEN HUKUKU

Cermen hukukunda g¢ocugun durumu Roma hukukundakine olduk¢a benzemektedir.

Cermen hukukunda da cocuk lizerinde babanin sinirsiz sayilabilecek hakimiyeti vardi.

0 Arsal, s. 172.

*!0kandan, s. 277-278.

22 Sahin Akinci, Roma Hukuku Dersleri, Konya 2011, s. 181 vd.
23 Celik, parg. 33-35.
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Buna munt adi verilmekteydi. Munt denilen bu hakimiyete gore baba c¢ocugu
satabilmekte, kole olarak verebilmekte ve Olim ile cezalandirabilmekteydi. Ancak
Cermen hukukunda yeni dogan cocugun babasi tarafindan oldiiriilmesi hakki yoktu.
Cermen hukukunda evlilik dis1 ¢ocuklarin taninmasi kabul edilmis ve bu ¢ocuklar evlilik
ic1 ¢ocuklarla esit duruma getirilmisti. Ancak daha sonralar1 kilisenin etkisiyle evlilik dis1

cocuklarin haklar1 olduk¢a zaylﬂamlgtl.24

TURKLERDE COCUK HAKLARI

Islamiyet dncesi dénemde Tiirklerde ¢ocuklar cekirdek aile diyebilecegimiz anne, baba
ve ¢ocuklardan olusan bir yap1 icerisinde yasiyorlardi. Tiirklerde ataerkil bir aile vardi,
ancak eski Roma’da oldugu gibi babanin hakimiyeti sinirsiz degildi. Evde babadan sonra
annenin de sozii gegerdi. Ozellikle babanin &liimiinden sonra evde annenin sozii
dinlenirdi.*® Cocuklarin anne-babaya saygi gostermeleri beklenirdi. Erkek gocuklara
kahramanlik gosterdikten sonra ve o kahramanliga gore isim verilmesi adeti vardi.
Evlenen kiz ve erkek ¢ocuklar baba ocagindan ayrilir ve kendisine diisen miras payini
alarak ayr1 bir aile kurardi. En kii¢iik ogul (odogul) baba evinde kalir ve babasi 6liince
biitiin mallar ona kalirdi. Buna karsilik kiiclik ogul anne-babasina, evlenmemis veya dul
kizkardeslerine bakar, evlenecek olan kizkardeslerine ceyiz hazirlardi.”® Biitiin cocuklarin
miras¢ilik hakki vardi, ancak babalar1 hayatta iken payimi alip ayr1 ev kuran erkek

¢ocuklar ve evlenirken geyiz olarak miras payimi alan kizlar miras¢1 olamazlardi.*’
ISLAM HUKUKUNDA COCUK HAKLARI

Islamiyet dncesi Araplarda ¢ocuklar babalari tarafindan satilabiliyor ve dldiiriilebiliyordu.
Islamiyetle birlikte ¢ocuk iizerinde babanin smirsiz hakimiyeti sona erdi. Ilk olarak cocuk
haklar1 kavrami kullanilmaya baslandi. Satilan, kolelestirilen, agir sekilde cezalandirilan,

oldiiriilen ¢ocuklara giinlimiiz hukuk sistemlerine benzer haklar taninmis oldu.

24 (Celik, parg. 36-38.

25 Ahmet Akglindiiz, Tlirk Hukuk Tarihi, Konya 1989, c. 1, s. 44; Ekrem Bugra Ekinci, Osmanlh
Hukuku, istanbul 2008, s. 67-68.

26 Abdullah Demir, Tiirk Hukuk Tarihi, istanbul 2011 s. 26 vd; Ekinci, s. 67, 71, 72.

27 Akgiindiiz, s. 52.
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Islam hukukuna gore cocuk hak ehliyetine sahip olarak dogar, yedi yasinda temyiz
kudretine ulasir, ergenligi ile birlikte tam ehliyetli olur. Yeni dogan ¢ocuk iyi bir isim
verilmesi, akika kurbani kesilmesi, 1yi bir sekilde bakilmasi, giizel bir sekilde egitilmesi,
mallar1 varsa korunmasi gibi temel haklara sahip olur. Ergenlige ulasana kadar bu sekilde
haklarla korunan ¢ocuk ergen oldugu zaman tam ehliyete sahip olur, her tiirli hukuki
islemi kendi basina yapabilir.”®

Islam hukukuna c¢ocugun miras¢ilik hakki anne karninda iken baslamaktadir. Anne
karnindaki cenin diger mirascilarla birlikte miras hakkina sahiptir. Cocuga kars1 islenen
sucglar da anne karninda cenin iken baslamaktadir. Iskat-1 cenin denilen kasten cocuk
diisiirme Islam hukukunda suc kabul edilmistir.

Islam hukukunda kimsesiz ¢ocuklar i¢in tebenni denilen evlatlik kurumu bulunmaktayd.
Tebenni evlat edinmeden farkliydi. Evlat edinmede ¢ocuk kisinin 6z evlatlar1 ile ayn
haklara sahip iken tebennide gilinlimiizdeki koruyucu aileye benzer bir uygulama soz
konusu idi. Genellikle anne-babasi olmayan ya da bakacak kimsesi bulunmayan sahipsiz
cocuklar tebenni yoluyla evlatlik olarak alinmakta, bakim-gorimii yapilmakta,
egitilmekte ve terbiye edilmekteydi. Bu cocuklarin séz konusu ihtiyaglar1 ergenlige
ulagana kadar karsilanmaktaydi. Evlatlik olan ¢ocuklara miras hakki gibi asil evlatlara
tanian haklar taninmamaktaydi.”

Islamiyet 6ncesinde Araplar kadinlara ve kizlara mirastan pay vermezlerdi. Islamiyet bu
adeti kaldirmis, kadinlara erkeklerin miras paymin yarismi vermistir. Buna gére Islam
hukukunda kiz cocuklarin da mirastan yarim hissesi bulunmaktadir. Kocalar1 kendi
babalarindan tam miras pay1 aldiklar1 i¢in kiz ¢ocuklarinin yarim pay: dengelenmis

olmaktadir.*

BATIDA COCUK HAKLARI

Bati’da Ortagcag’da giinimiizdeki anlami ile c¢ocuk ve ¢ocukluk terimlerine

rastlanmamaktadir. O donem Avrupasinda ¢ocuk kiiciik yetiskin olarak goriilmekte, anne

28 Demir, s. 137 vd.

29 Hayreddin Karaman, islam Hukuk Tarihi, istanbul 2001, s. 95; Omer Diizbakar, “Osmanl
Devleti'nin Dilencilere Bakisi (Bursa Ornegi)”, Uluslararasi Sosyal Arastirmalar Dergisi, Volume 1/5,
Fall 2008, s. 293 vd.

30 Demir, s. 179 vd.
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bakimindan kurtuldugu 5-7 yaslarindan itibaren yetiskinlerle birlikte ayni sartlar altinda
hayatim1 stirdiirmekteydi. Ortagag Avrupasinda cocuklar icki, kumar, cinsel tagkinliklar
gibi konular1 yetiskinlerle birlikte yasamaktaydi.”!

Ortagagda Avrupa’da konusulan temel diller olan Fransizca, Ingilizce ve Almanca’da
cocuklugu ifade eden 6zel kelimeler yoktur. Yine Ortacag Avrupasinda ¢ocuk edebiyati
bulunmamaktadir. Ciinkii cocukluk 6zel bir dénem olarak goriilmemistir.*>

Yine Ortagagda cocugun bilmemesi gereken, ayip ve sakincali goriilen kavramlar
bulunmamaktaYdi. Yetiskinlerin oyun, eglence ve masal diinyalari ¢ocuklar tarafindan
bilinmektedir. Dolayisiya c¢ocuklar yetiskinlerin mahrem diinyalar1 igerisinde
yasamaktaYdi.*?

Avrupa’da Ronesans ile birlikte ¢ocuk ve ¢ocukluk kavramlar1 olugsmaya baslamistir.
Aydinlanma ¢agi filozoflar1 ¢cocuklarin yetigskinlerden farkli olduklari, onlarin egitilmesi
ve yetistirilmesine 6zen gosterilmesi gerektigi yoniinde fikirler ortaya atmiglardir. 18.
Yiizyila gelindiginde Avrupa’da list ve orta sif insanlar ¢ocuklariin yetistirilmesi ve
egitimi ile ilgilenmeye baslamislardir. Ancak alt siniftaki insanlarin ¢ocuklar1 Ortagag
sartlarinda yetiskinlerin hayatin1 paylasmaya devam etmistir.* Sanayilesme ile birlikte
cocuk is¢ilerin kotii sartlarda galistirilmasi ve ¢ocuk suglarinin artmasi tizerine ¢ocuklarin
korunmasi giindeme gelmeye baslamustir.>

Birinci Diinya Savasi akabinde savastan zarar goren c¢ocuklari korumak ve onlarin
ithtiyaglarimi gidermek amaciyla 1920 yilinda Milletlerarast Cocuklara Yardim Tegkilati
kurulmustur. 1921 yilinda Belcika’da Milletlerarasi Cocuklar1 Koruma Birligi
kurulmustur. Kisa bir siire sonra 1923 yilinda Cocuk Haklar1 Beyannamesi (Cenevre

Bildirisi) yaymlanmistir. 1924 yilinda ise Cocuk Haklar1 Beyannamesi (Cenevre

31 Metin Efe, “Cocuklarin Cezai Sorumlulugu”, Selcuk Universitesi Sosyal Bilimler Enstitiisii, Konya
2008, s. 2.

32 Miige Yurtsever, “Ebeveyn Cocuk Haklar1 Tutum Olceginin Gelistirilmesi ve Anne-babalarin Cocuk
Haklarina Yonelik Tutumlarinin Farkli Degiskenler Agisindan Degerlendirilmesi”, Marmara
Universitesi Egitim Bilimleri Enstitiisij, [stanbul 2009, s. 19.

33 Yurtsever, s. 19.

34 Duygu Ayzog, “Ogrencilerin Cocuk Haklarini Algilama Diizeyleri ile Basarilar1 Arasindaki iliski”,
Beykent Univesitesi Sosyal Bilimler Enstitiisii, istanbul 2008, s. 7.

35 Efe, s. 3vd.
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Bildirisi) Milletler Cemiyeti tarafindan kabul edilmistir. Tiirkiye bildiriye ilk imza atan
devletlerden olmustur.*

Ikinci Diinya Savasi’ndan sonra galip devletler tarafindan kurulan Birlesmis Milletler
Teskilati 1959 yilinda Cocuk Haklar1 Beyannamesi’ni kabul etmistir. Bu beyanname
Birlesmis Milletler Genel Kurulu biinyesinde olusturulan bir ¢alisma gurubu tarafindan
giincellenmis ve 20 Kasim 1989 tarihinde Birlesmis Milletler Cocuk Haklar1 S6zlesmesi
olarak kabul edilmistir. Tiirkiye bu s6zlesmeyi 29-30 Eyliil 1990 tarihinde 17, 29 ve 30.

Maddelerine ¢ekince koyarak imzalamustir.”’

SONUC

Yukarida kisaca ele alinan tarihi siire¢ incelendiginde ge¢mis toplumlarda ¢ocuklarin
durumunun farkli oldugu goriilmektedir. Baz1 toplumlarda cocuklar sinirsiz bir baba
hakimiyeti altinda zor sartlarda hayatlarini siirdiirmekte, satilmakta, 6ldiiriilebilmektedir.
Eski donemlerde Roma bunun en belirgin 6rnegidir. Baz1 toplumlarda ise ¢ocuklar yine
babalariin hakimiyeti altinda yasasalar da bu hakimiyet Roma’da oldugu gibi sinirsiz
degildir. Babanin cocuklar iizerindeki hakimiyetini kotiiye kullanmasi halinde
cezalandirilmas1 s6z konusu olmaktadir. Her toplum kendi bulundugu sartlara ve
ihtiyaclara gore ¢ocuklarin aile i¢indeki durumunu diizenlemistir.

Tiirk toplumunda ¢ocuk haklar1 konusunda ii¢c ddnem bulunmaktadir. Bunlar Islamiyet
oncesi, Islamiyet sonrast ve Cumhuriyet ddnemleridir. Islamiyet Oncesi dénemde
cocuklar ataerkil aile igerisinde yasamaktadir. Islamiyet déneminde ise Islam dininin
cocuklara vermis oldugu haklar Tiirk toplumu i¢in de gecerli olmustur. Cumhuriyet
doneminde ise Bati hukukunun kabul edilmesi ile birlikte ¢cocuk haklarinin Avrupa’da
gecirmis oldugu siire¢ ililkemizde de yasanmis ve yasanmaya devam etmektedir.
Birlesmis Milletler gibi uluslararas1 orgiitler tarafindan kabul edilen ¢ocuk haklar ile

ilgili s6zlesmeler Tiirkiye Cumhuriyeti tarafindan imzalanmis bulunmaktadir.

36 Efe, s. 3 vd.
37 Yurtsever, s. 33.

46



INTERNATIONAL JOURNAL OF EARLY CHILDHOOD EDUCATION RESEARCH Vol.1, No.3, 37-47

47



INTERNATIONAL JOURNAL OF EARLY CHILDHOOD EDUCATION RESEARCH Vol.1, No.3, 48-58

CEZA KANUNLARINDA SUC MAGDURU OLARAK COCUGUN KORUNMASI

Do¢.Dr.Recep GULSEN*!
I-GENEL OLARAK

Ulkemizde cocuklara kars1 suclarda bir artis oldugu gdzlemlenmektedir. Gergekten
internette yayinlanan bir habere gore, Hayat Boyu Egitim Gelisim Dernegi'nin 81 ildeki
Cumhuriyet Bagsavciligir verilerine dayanarak yapilan ¢alismada, Tirkiye'de 2008-2010
yillarinda yaklasik 750 bin ¢ocugun su¢ magduru oldugu ortaya ¢ikmis ve bu calisma ile,
Tirkiye'nin magdur cocuk haritasi ¢ikarilmistir. Tiirkiye genelinde 0- 18 yas cocuklara yonelik
adliye kayitlarindan, Cumhuriyet Bassavciligi, hazirlik ve yargilama asamasindaki ceza dava
dosyalar1 kapsamindan elde edilen istatistiki verilerin degerlendirildigi, Tirkiye'nin Cocuk
Magduriyeti Haritas1 ¢alismasi, Hayat Boyu Egitim Gelisim Dernegi (HEGEM) Genel Baskani
ve Uskiidar Universitesi Siddet Arastirmalari Merkezi Miidiiri Adem Solak tarafindan
yayimlanmistir. Bu ¢alismada, 2008'de 243 bin 953 ¢ocugun 145 bin 196 olayda, 2009'da 288
bin 457 cocugun 172 bin 069 olayda, 2010'da da 328 bin 385 ¢ocugun 201 bin 710 olayda
magdur oldugu belirlenmistir. Cocuk magduriyetinin en yiliksek oldugu iller arasinda ilk siray1
Isparta almis; Isparta'y1, Edirne ve Cankiri izlemis olup, bu alanda ilk 10'a giren diger iller ise
Balikesir, Karabiik, Usak, Kirikkale, Bartin, Sivas ve Bolu olmustur. Adem Solak, iilke
diizeyinde toplam 58 ilin, 'Cocuk Magduriyet Diizeyi' yoniinden Tiirkiye ortalamasinin iizerinde
oldugunu sdylemis ve bazi illerde adalete olan talebin az olmasinin rakamlarda farkhihklar
yaratabilecegine dikkat ¢cekmistir. Tilrkiye genelinde yillara gore, magdur ¢ocuk sayilarindaki
artis oranlar1 2008-2009 doneminde yiizde 18.24, 2009-2010 déoneminde yiizde 13.84 ve 2008-
2010 doneminde ise rekor bir artisla yiizde 34.61 olarak gergeklesmis ve cocuk magduriyeti bazi
illerde Tirkiye ortalamasinin iizerinde ¢ikmistir. Son iki yilda magdur c¢ocuk sayisi artisi
siralamasinda Bitlis yiizde 79.93'le ilk sirada yer almus, Bitlis'i Kayseri, Batman, Konya ve

Artvin takip etmistir.

*1 Zirve Universitesi Hukuk Fakiiltesi Ceza ve Ceza Muhakemesi Hukuku Anabilimdali Ogretim Uyesi.
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Bu calismada, ¢ocugun hayatina, viicut biitiinliigline, psikolojisine yonelik olan ve zarar
gorebilecegi suc olaylar1 ‘sahsa karsi suclarda ¢cocuk magduriyeti, ekonomik yonden zarara
ugrama konulu su¢ olaylar1 ‘mala kars1 sucglarda ¢ocuk magduriyeti, cinsel yonden taciz ve,
tecaviiz gibi eylemler karsisinda zarar gorebilecegi su¢ olaylar1 da, ‘cinsel suclarda ¢ocuk
magduriyeti' olarak {i¢ ana kategoriye ayrilmistir. 'Cinsel Nitelikli Suclarda Magduriyet Diizeyi
En Yiiksek Iller' siralamasinda, diger suglara oran agisindan Izmir ilk sirada yer almis, bu ilde
cocuklara kars1 islenen toplam 39 bin sucun 5 bin 613" cinsel nitelikli su¢ olarak kayda ge¢cmis
olup, diger suclara orani ise yiizde 14.43 olmustur. Cinsel yonden magdur edilen ¢ocuk rakami
Istanbul'da 8 bin 293, Kilis'te bin 403'e ulasti. Mugla'da bin 021, Aydm'da bin 306, Manisa'da
bin 962, Bursa'da 2 bin 579, Antalya'da 2 bin 177, Ankara'da 3 bin 539, Adana'da 2 bin 130
cocuk bu sapkin hareketlerin kurbani haline gelmistir. Niifusu diisiik illerden Igdir'da da bin 797
cocuk cinsel magdur olmustur. 2008 — 2010 periyodunda Tiirkiye genelinde, 'Cinsel Nitelikli
Suclarda Cocuk Magduriyeti' artis oram1 yiizde 63,33 olarak belirlenmistir. 3 yillik periyotta
degerlendirildiginde artis oranlar1 en yliksek olan iller siralamasinda Sirnak, yiizde 392,59 oranla
ilk siray1r alirken, Batman'da artis oranmi yiizde 298,08, Kars'ta yiizde 292,09, Bitlis'te ylizde
197,67, Kayseri'de yiizde 172,14, Mardin'de ylizde 171, 58, Edirne'de yiizde 166,67, Gaziantep'te
de yiizde 152, 56 olarak saptanmustr’.

Her seyden once belirtelim ki, Tiirk Ceza Kanunu agisindan ¢ocuk, heniiz onsekiz yasini
doldurmamis kisiyi ifade etmektedir (m.6/1, b bendi). Bu diizenleme, ¢cocugun sucta hem fail

hem de magdur oldugu durumlar agisindan gegerli bir tanimlamay1 olusturmaktadir.

Su¢ magduru olarak ¢ocuga iliskin olarak ceza kanunumuzda bir ¢ok hiikiimler yer

almaktadir. Ornegin, soykirim sugunda® 6zellikle gocuklar belirtilmek suretiyle bu durum

? Bkz.http://www.memurlar.net/haber/218908/ Erisim Tarihi:28.02.2012

* TCK Madde 76-(1)Bir planin icrasi suretiyle, milli, etnik, 1rki veya dini bir grubun tamamen veya kismen
yokedilmesi maksadiyla, bu gruplarin iiyelerine karsi asagidaki fiillerden birinin iglenmesi, soykirim sugunu
olusturur: a) Kasten oldiirme. b) Kisilerin bedensel veya ruhsal biitiinliiklerine agir zarar verme. c) Grubun,
tamamen veya kismen yokedilmesi sonucunu doguracak kosullarda yasamaya zorlanmasi. d) Grup i¢inde dogumlara
engel olmaya yonelik tedbirlerin alinmasi. €) Gruba ait cocuklarin bir baska gruba zorla nakledilmesi.

(2) Soykirim sugu failine agirlastirilmis miiebbet hapis cezasi verilir.

(3) Bu suglardan dolay1 tiizel kisiler hakkinda da giivenlik tedbirine hiikmolunur.

(4) Bu suglardan dolay1 zamanagimi iglemez.
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vurgulanmustir.  Yine, insan ticareti sugunda da® magdur cocuga yonelik diizenlemeler

bulunmaktadir.

Ayni sekilde, ¢ocugu korumak iizere saglik icin tehlike olusturabilecek maddelerin
cocuklara verilmesi (TCK m.194), cocuklarin terkedilmesi (TCK m.97), zor durumda olduklari
halde kendilerine yardim edilmemesi veya durumlarinin bildirilmemesi (TCK m.98) gibi
durumlar su¢ sayilmaktadir. Ancak biz asagida ¢ocuklarin yetiskinlere gore, ceza kanunlarinda

daha fazla korundugu hususlar1 aciklayacagiz.

II- CEZA KANUNU ACISINDAN MAGDUR COCUGUN KORUNMASI

1. Cocuklarin Sugta Ara¢ Olarak Kullanilmasi veya Azmettirilmesi A¢isindan

Tirk Ceza Kanununun 37/2.maddesine gore, kusur yetenegi olmayanlar1 sugun
islenmesinde arag¢ olarak kullanan kisinin, yani dolayl failin cezasi, iigte birden yarisina kadar

artirthir. Ornegin, 12 yasindaki gocugun hirsizlikta kullanilmasi halinde durum bdyledir.

Diger yandan, Tiirk Ceza Kanununun 38.maddesi uyarinca, baskasini sug¢ islemeye
azmettiren kisi, islenen sucun cezasi ile cezalandirilir. Ustsoy ve altsoy iliskisinden dogan niifuz
kullanilmak suretiyle suca azmettirme halinde, azmettirenin cezasi iigte birden yarisina kadar
artirillir. Cocuklarin suca azmettirilmesi halinde, bu fikra hiikkmiine gére cezanin artirilabilmesi

icin iistsoy ve altsoy iligkisinin varlig1 aranmaz. Bu durumlarda, cezanin arttirilmasinin nedeni,

* TCK Madde 80 -(1) (Degisik fikra: 06/12/2006 - 5560 S.K. 3.md) Zorla ¢alistirmak, hizmet ettirmek, fuhus
yaptirmak veya esarete tabi kilmak ya da viicut organlarinin verilmesini saglamak maksadiyla tehdit, baski, cebir
veya siddet uygulamak, niifuzu kétiiye kullanmak, kandirmak veya kisiler tizerindeki denetim olanaklarindan veya
caresizliklerinden yararlanarak rizalarini elde etmek suretiyle kisileri {ilkeye sokan, iilke digina ¢ikaran, tedarik eden,
kaciran, bir yerden baska bir yere gotiiren veya sevk eden ya da barindiran kimseye sekiz yildan oniki yila kadar
hapis ve onbin giine kadar adli para cezas1 verilir.

(2) Birinci fikrada belirtilen amaglarla girisilen ve sugu olusturan fiiller var oldugu takdirde, magdurun rizasi
gegersizdir.

(3) Onsekiz yasin1 doldurmamis olanlarin birinci fikrada belirtilen maksatlarla tedarik edilmeleri,
kacirilmalari, bir yerden diger bir yere gotiiriilmeleri veya sevk edilmeleri veya barindirilmalar: hillerinde
suca ait arac fiillerden hicbirine basvurulmus olmasa da faile birinci fikrada belirtilen cezalar verilir.

(4) Bu suglardan dolay tiizel kisiler hakkinda da giivenlik tedbirine hiikmolunur.
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ayrica azmettirme olgusunun tek basina bir haksizlik ifade etmesinden kaynaklanmaktadir’.
Ornegin, herhangi bir kisi tarafindan, 16 yasindaki bir ¢ocugun hirsizlik sugunda veya

uyusturucu madde satis1 sugunda kullanilmasi boyledir.

2. Cocuklara Karsi Ust Soy veya Bunlar Uzerinde Hiikiim ve Niifuzu Olan Kimseler

Tarafindan islenen Suclar Acisindan Dava Zamanasiminin Uzamasi Acisindan

TCK’nin 66.maddesinin 6.fikrasina gore, zamanasimi, tamamlanmis suclarda sugun
islendigi giinden, tesebbiis halinde kalan suglarda son hareketin yapildigi giinden, kesintisiz
suclarda kesintinin gerceklestigi ve zincirleme sucglarda son sugun islendigi giinden, cocuklara

kars1 iistsoy veya bunlar iizerinde hiikiim ve niifuzu olan Kkimseler tarafindan islenen

suclarda cocugun onsekiz yasim bitirdigi giinden itibaren islemeye baslar.

Bu hiikiim, su¢ magduru ¢ocugu korumaya yonelik olarak diizenlenmistir®. Bu suretle,
cocugun gerek ana-baba, dedesi-ninesi gibi iist soy veya abisi, ablasi, dayisi, amcasi, dadis1 gibi
hiikiim ve niifiizu altinda bulundugu kimseler tarafindan kendisine karsi islenen suclardan dolay1
bunlarin zamanasimi siiresinin dolmasi nedeniyle cezai takibattan veya cezadan kurtulmalari

6nlenmek istenmistir’.

3. Cocuklara Karsi Islenen Suclara Yetiskinlere Gore Daha Agir Cezalarm

Verilmesi Acisindan

a) Kasten Oldiirme Sucu Acisindan

Tirk Ceza Kanununun 81.maddesine gore, bir insan1 kasten dldiiren kisi, miiebbet hapis

cezasli ile cezalandirilir. Buna karsilik, kasten 6ldiirme sucunun ¢ocuga kars1 islenmesinin cezasi

> M.Emin Artuk/Ahmet Gokcen/A.Caner Yenidiinya: Ceza Hukuku Genel Hiikiimler, Ankara, Turhan Kitabevi,
2011, s.644.

¢ Artuk/Gokeen/Yenidiinya, s.991.

" Hakan Hakeri: Ceza Hukuku Genel Hiikiimler, Ankara, Adalet Yaymevi, 2012, s.621.
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agirlastirilmis miiebbet hapis cezasidir (TCK m.82/1, e bendi). Bir yandan faildeki ahlaki
kotiiliik diger yandan sugun islenmesindeki kolaylik dolayisiyla bu nitelikli hal kabul edilmistir®.

Agirlastirilmis miiebbet hapis cezasi ile miiebbet hapis cezasi arasinda énemli farkliliklar
bulunmaktadir. Her seyden once, yas kiiciikliigii, tesebbiis veya haksiz tahrik gibi kanuni veya
hakimin takdirine bagli cezay1 indiren nedenlerin varligi halinde indirim, esas tutulan ceza
iizerinden yapilmaktadir. Ayrica bu iki ceza arasinda kosullu saliverilme siiresi a¢isindan énemli
fark oldugundan hiikiimliiniin daha ge¢ veya erken cezaevinden sartla saliverilmesi miimkiin
olmaktadir. 5275 sayili Ceza ve Giivenlik Tedbirlerinin Infazi Hakkinda Kanunun 107. maddesi
geregince, agirlastirilmis miiebbet hapis cezasina mahkiim edilmis olanlar otuz yilini, miiebbet
hapis cezasina mahkiim edilmis olanlar yirmiddrt yilini, diger stireli hapis cezalarina mahkim
edilmis olanlar cezalarinin {icte ikisini infaz kurumunda ¢ektikleri takdirde, kosullu
saliverilmeden yararlanabilirler. Kosullu saliverilme i¢in infaz kurumunda gecirilmesi gereken
siire; a) Birden fazla agirlastirilmis miiebbet hapis cezasina veya agirlastirilmis miiebbet hapis
cezasi ile miiebbet hapis cezasina mahklmiyet halinde otuzalt1 b) Birden fazla miiebbet hapis
cezasina mahkimiyet halinde otuz c) Bir agirlastirilmis miiebbet hapis cezasi ile siireli hapis
cezasina mahk(miyet halinde en fazla otuzalti, d) Bir miiebbet hapis cezasi ile siireli hapis
cezasina mahklimiyet halinde en fazla otuz e) Birden fazla siireli hapis cezasina mahkimiyet

halinde en fazla yirmisekiz yildir.

b) Kasten Yaralama Sucu Ac¢isindan

Kasten yaralama sugu acisindan, bu sucun beden veya ruh bakimindan kendini
savunmayacak kisilere karsi islenmesi, cezayr arttiran bir neden olarak kabul edilmistir (TCK
m.86/3, b). Her ne kadar her ¢cocugun beden veya ruh bakimindan kendisini savunamayacak
durumda olacag1 kabul edilemezse de’, bu diizenleme, bu durumdaki magdur ¢ocuklar agisindan

uygulama alanima sahiptir'®. Nitekim tilkemizde, 6z anne babanin kendi ¢ocuguna asir1 siddet

® Durmus Tezcan/Mustafa Ruhan Erdem/R.Murat Onok: Teorik ve Pratik Ceza Ozel Hukuku, 8.Baski, Ankara,
Seckin Yayievi, 2012, s.156.

? Tiirkan Sancar: “Magdur Olarak Cocuk ve TCK”, Esin Konang Sempozyumlari, Cocuk Istismari ve Cocuk
Suglulugu, Ankara Universitesi Yayinlari No:301, 20 Aralik 2010, s.168.

' Handan Yokus Seviik: “Yeni Ceza Mevzuatinda Cocuga Iliskin Hiikiimlerin Degerlendirilmesi”, Hukuki
Perspektifler Dergisi(HPD), Temmuz 2006, Say1:7, s.94.
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uygulamasina sik¢a rastlanmaktadir''. Ev ici siddet, sadece yetiskinlere degil, ¢ocuklara da
yonelik olarak gergeklestirilmekte ve bu durumda cocuklar, siddetin sessiz magdurlarini

olusturmaktadirlar'?.

TCK’nin 86/3, a bendi geregince, kasten yaralamanin altsoya kars1 islenmesi dolayisiyla
basit tibbi miidahaleyle giderilebilecek yaralanma s6z konusu olsun veya olmasin, bu sugun

takibi, sikayete bagli olmaktan ¢ikar, re’sen olur ve faile verilecek ceza yar1 oraninda arttirilir.

¢) Iskence Sucu Acisindan

Bir kisiye karsi insan onuruyla bagdasmayan ve bedensel veya ruhsal yonden aci
cekmesine, algilama veya irade yeteneginin etkilenmesine, asagilanmasina yol acacak
davraniglar1 gerceklestiren kamu gorevlisi hakkinda ii¢ yildan oniki yila kadar hapis cezasina
hiikmolunur (TCK m.94/1). Buna karsilik iskence sugunun ¢ocuga karsi islenmesi halinde ise,

sekiz yildan onbes yila kadar hapis cezas1 s6z konusu olmaktadir (TCK m.94/2, a bendi).

d) Eziyet Sucu Acisindan

Bir kimsenin eziyet ¢ekmesine yol acacak davranislari gergeklestiren kisi hakkinda iki
yildan bes yila kadar hapis cezasina hiikkmolunur (TCK m.96/1). Oysa, bu sugun ¢ocuga karsi
gerceklestirilmesi halinde verilecek ceza, lic yildan sekiz yila kadar hapis cezasi olarak
belirlenmistir (TCK m.96/2 a bendi).

e) Cinsel Amacla Islenen Suclar Acisindan

Cinsel davraniglarla bir kimsenin viicut dokunulmazligini ihlal eden kisi, magdurun

sikiyeti lizerine, iki yildan yedi yila kadar hapis cezasi ile cezalandirilir. Fiilin viicuda organ

"' Bengi Semerci: “Kanunlar Cocuklar1 Korur mu?”, Hukuki Perspektifler Dergisi(HPD), 2004, Say1:2, s.131.

12 Giilriz Uygur: “Ev-i¢i Siddet Baglaminda Koruma Tedbirleriyle ilgili Cocugun Yiiksek Yaran flkesi”, Esin
Konang Sempozyumlari, Cocuk Istismari ve Cocuk Suglulugu, Ankara Universitesi Yayinlari No:301, 20 Aralik
2010, s.141,142.
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veya sair bir cisim sokulmasi suretiyle islenmesi durumunda, yedi yildan oniki yila kadar hapis

cezasina hiikmolunur (TCK m.102/1,2).

Halbuki c¢ocuklara karsi islenen suglar “Cocuklarin cinsel istismar1” baslig1 altinda
TCK’nin 103.maddesinde bagimsiz bir su¢ seklinde diizenlenmis ve yetiskinlere nazaran daha
agir cezalar ongoriilmiistiir. Bu maddeye gore, ¢ocugu cinsel yonden istismar eden kisi, ii¢ yildan
sekiz yila kadar hapis cezasi ile cezalandirilir. Cinsel istismar deyiminden; a) Onbes yasini
tamamlamamis veya tamamlamis olmakla birlikte fiilin hukuki anlam ve sonuglarni algilama
yetenegi gelismemis olan ¢ocuklara karsi gerceklestirilen her tiirlii cinsel davranis, b) Diger
cocuklara kars1 sadece cebir, tehdit, hile veya iradeyi etkileyen baska bir nedene dayali olarak
gerceklestirilen cinsel davraniglar, anlasilir. Cinsel istismarin viicuda organ veya sair bir cisim
sokulmasi suretiyle gerceklestirilmesi durumunda, sekiz yildan onbes yila kadar hapis cezasina
hiikmolunur. Bu diizenlemelerden de anlasilacag {izere, kanun koyucu cinsel suglar agisindan da
magdur ¢ocugu korumak igin yetiskin magdurlara nazaran daha fazla ceza 6ngérmiistiir'”. Hatta
15 yasindan kiigiik bir ¢ocugu dini nikahla evlendiren anne-babalar da bu suca yardimdan dolay1

cezalandirilmaktadirlar'®,

Ote yandan, TCK’nin 104.maddesi geregince, cebir, tehdit ve hile olmaksizin, onbes
yasini bitirmis olan ¢ocukla cinsel iliskide bulunan kisi, sikayet lizerine, alt1 aydan iki yila kadar
hapis cezasi ile cezalandirilir. Boylece, 15-18 yas arasindaki ¢ocuklar, sinirli bir sekilde cinsel

zgiirliige sahip kilmmigtir'.

f) Hiirriyeti Tahdit Sucu Ac¢isindan

Bir kimseyi hukuka aykir1 olarak bir yere gitmek veya bir yerde kalmak hiirriyetinden
yoksun birakan kisiye, bir yildan bes yila kadar hapis cezas1 verilir. Bu fiili islemek i¢in veya
isledigi sirada cebir, tehdit veya hile kullanirsa, iki yildan yedi yila kadar hapis cezasina

hiikmolunur (TCK m.109/1,2). Bu sugun ¢ocuga kars1 islenmesi durumunda, verilecek ceza bir

13 .
Seviik, s.94.
'* Abdulkadir Ilhan: “Cocuklarin Cinsel istismar1”, in:Cocuk ve Hukuk, Uluslararas: Kollokyum Yargitay Ozel
Sayisi, Fasikiil CEHAMER Aylik Hukuk Dergisi, Say1:6, Mayis 2010, s.31.
15 Sancar, s.170.
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kat artirtlir (TCK m.109/3, f bendi). Ancak uygulamada, 15 yasini bitirmis bir ¢ocugun rizasiyla
kacirilmas1 veya alikonulmasi halinde hiirriyeti tahdit sugunun olusmadigi kabul edilmektedir.
Bu takdirde, bu ¢ocuklarin rizasi, hiirriyeti tahdit sugu agisindan TCK’nin 26/2.maddesi

cercevesinde gecerli sayilmaktadir'®.

g) Fuhusa Yonlendirme Sucu Ag¢isindan

TCK’nin 227.maddesi uyarinca, bir kimseyi fuhsa tesvik eden, bunun yolunu
kolaylastiran ya da fuhus i¢in aracilik eden veya yer temin eden kisi, iki yildan dort yila kadar
hapis ve lighbin gline kadar adli para cezasi ile cezalandirilir. Oysa, ¢ocugu fuhsa tesvik eden,
bunun yolunu kolaylastiran, bu maksatla tedarik eden veya barindiran ya da ¢ocugun fuhsuna
aracilik eden kisi, dort yildan on yila kadar hapis ve besbin giine kadar adli para cezasi ile
cezalandirilir. Bu sucun islenisine yonelik hazirlik hareketleri de tamamlanmis sug¢ gibi
cezalandirilir. Bu diizenleme ile cocuklarin fuhus koti durumlardan daha ¢ok korunmasi

amaclanarak daha agir cezalar kabul edilmistir.

h) Kumar Oynanmasi icin Yer ve imkéin Saglama Sucu Acisindan

TCK’nin 228.maddesine gore, kumar oynanmasi i¢in yer ve imkan saglayan kisi, bir yila
kadar hapis ve adli para cezasi ile cezalandirilir. Buna karsilik, ¢ocuklarin kumar oynamasi i¢in
yer ve imkan saglanmasi hélinde, verilecek ceza bir kati1 oraninda artirilir. Bu diizenleme ile

cocuklarin kumar gibi kotii aliskanlardan daha ¢ok korunmasi amacglanmaktadir.

16 Bkz.Y.5.C.D.8.11.2006,9873/8703; Y.5.C.D.19.9.2006, 8214/7015; Y.5.C.D.24.4.2006, 3632/3411;
Y.5.C.D.21.9.2005, 2003/6820, 2005/20109 (Necati Meran: Ag¢iklamali-Igtihatli Yeni Tiirk Ceza Kanunu, 2.Basi,
Ankara, Seckin Yaymevi, 2007, s.586-589).
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III- CEZA MUHAKEMESI KANUNU ACISINDAN MAGDUR COCUGUN
KORUNMASI

1. Cocugun Beden Muayenesi Ac¢isindan

Ceza Muhakemesi Kanununun 76.maddesine gore, tanikliktan ¢ekinme sebepleri ile
muayeneden veya viicuttan 6rnek alinmasindan kaginilabilir. Cocuk ve akil hastasinin ¢ekinmesi
konusunda kanuni temsilcisi karar verir. Cocuk veya akil hastasinin, tanikligin hukuki anlam ve
sonuglarini algilayabilecek durumda olmasi halinde, goriisii de alinir. Kanuni temsilci de siipheli
veya sanik ise bu konuda hakim tarafindan karar verilir. Ancak, bu halde elde edilen deliller
davanin ileri asamalarinda siipheli veya sanik olmayan kanuni temsilcinin izni olmadik¢a

kullanilamaz.

2. Takibi Sikayete Bagh Sucun Cocuga Kars: Islenmesinde Yakalama Acisindan

Kural olarak sorusturma ve kovusturmasi sikayete bagl suglar acisindan sugiistii halinde
dahi olsa, siiphelinin yakalanabilmesi i¢in magdurun sikayetine ihtiya¢ vardir. Aksi takdirde
yakalama islemi yapilamaz. Buna karsilik, Ceza Muhakemesi Kanununun 90.maddesinin
3.fikrasina gore, sorusturma ve kovusturmasi sikayete bagli olmakla birlikte, ¢cocuklara, beden
veya akil hastaligi, malalliik veya gii¢siizliikleri nedeniyle kendilerini idareden aciz bulunanlara
kars1 islenen suclistii hallerinde kisinin yakalanmasi sikayete bagli degildir. Bunun i¢in suciistii
halinin varlig1 gerekir. Bu takdirde, sikayetten once siipheli yakalanmis oldugundan, sikayete
yetkili olan kimseye ve bunlar birden fazla ise hi¢ olmazsa birine yakalama bildirilir (CMK

m.96/1)'". Buna gére 6rnegin, bir cocuga hakaret edilmesi halinde durum béyledir.

'" Bahri Oztiirk/Durmus Tezcan/Mustafa Ruhan Erdem/Ozge Sirma/Yasemin F.Saygilar Kirit/Ozdem
Ozaydin/Esra Alan Akcan/Efser Erdem: Nazari ve Uygulamali Ceza Muhakemesi Hukuku, 4.Baski, Ankara,
Seckin Yaymevi, 2012, s.429.
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3. Su¢ Magduru Cocuklara, istemleri Aranmaksizin Baro Tarafindan Vekil Avukat

Atanmasi Acisindan

Sorusturma ve kovusturma evresinde kural olarak sikayet¢i veya magdurun, vekili
bulunmamasi halinde, cinsel saldir1 sucu ile alt sinir1 bes yildan fazla hapis cezasini gerektiren
suclarda, baro tarafindan kendisine avukat gorevlendirilmesini isteme hakki bulunmaktadir

(CMK m.234/1, a 3, b 5). Oysa, CMK’nin 234.maddesinin 2.fikrasina gore, magdur, onsekiz

yasinil doldurmamus, sagir veya dilsiz ya da meramini ifade edemeyecek derecede malil olur ve

bir vekili de bulunmazsa, istemi aranmaksizin bir vekil gorevlendirilir.

Bu diizenleme ile onsekiz yasin1 doldurmamis cocuklara vekilleri yoksa talepleri
olmaksizin bir vekil gorevlendirilmesi mecburi olmaktadir. Bu takdirde, ¢ocuk veya onun
veli/vasisi istemese dahi, zorunlu vekillik s6z konusudur. Bu magdurlara vekil atanmaksizin
haklarinda esasli muhakeme islemleri yapilamaz'®. Eger, baronun gérevlendirdigi avukat,
magdur ¢ocugun menfaatleri agisindan uygun goriilmiiyorsa barodan baska bir vekil avukat
atanmasini ilgili kisi, kolluk/savcilik/mahkemeden isteyebilir, ilgili merci, bu talebi kabul ederse,
yeni bir vekil atanmasini barodan talep edebilir. Kuskusuz, bu durumda maddi durumu miisait
olan magdur veya veli/vasinin, daha ehil oldugunu diisiindiikleri bir avukatin hukuki

yardimindan yararlanma hakki da bulunmaktadir'.

4. Magdur Cocuklarin Dinlenmelerine fliskin Ozel Usuller Agisindan

Her seyden once c¢ocuklar da tanikliktan ¢ekinme hakkina sahiptirler. Nitekim CMK’nin
45.maddesine gore, a) Siipheli veya sanigin nisanlisi. b) Evlilik bag1 kalmasa bile siipheli veya
sanigin esi. ¢) Siipheli veya sanigin kan hisimligindan veya kayin hisimligindan iistsoy veya
altsoyu. d) Siipheli veya samigin fiiclincii derece dahil kan veya ikinci derece dahil kayin
hisimlari. e) Siipheli veya sanikla aralarinda evlatlik bagi bulunanlar. Yas kiiciikligi, akil

hastalig1 veya akil zayiflig1 nedeniyle tanikliktan ¢ekinmenin 6nemini anlayabilecek durumda

'8 Mahmut Koca/ilhan Uziilmez: “Ceza ve Ceza Muhakemesi Hukukunda Magdurun Korunmas: ve Magdura
Tanimnan Haklar”, Hukuki Perspektifler Dergisi(HPD), Temmuz 2006, Say1:7, s.147.

19 Recep Giilsen: “Ceza Muhakemesi Hukuku Ag¢isindan Magdurun Haklar1”, 3.Y1linda Yeni Ceza Adaleti
Sistemi, Ankara, Seckin Yayinevi, 2009, s.687.
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olmayanlar, kanuni temsilcilerinin rizalariyla tanik olarak dinlenebilirler. Kanuni temsilci siipheli
veya sanik ise, bu kisilerin ¢ekinmeleri konusunda karar veremez. Tanikliktan ¢ekinebilecek olan
kimselere, dinlenmeden 6nce tanikliktan ¢ekinebilecekleri bildirilir. Bu kimseler, dinlenirken de

her zaman tanikliktan ¢ekinebilirler.

Bu hiikiimlerin tersinden anlagilacagi tlizere, eger ¢ocuk tanikligin anlam ve sonuclarini
algilayabilecek durumda ise, tanikliktan ¢ekinebilecegi hususundaki bildirim ¢ocuga yapilacak

ve kendisi, dinlenirken tanikliktan ¢ekinme hakkini kullanabilecektir®.

Yine CMK’nin 236.maddesinin 1.fikras1 geregince, magdur ¢ocuklar da, tanik olarak
dinlenildikleri takdirde, diger magdur taniklar gibi yeminsiz dinlenirler. Yine ¢ocugu korumak
i¢cin, magdur ¢ocuklarin taniklik yaptiklar1 sirada goriintii ve seslerinin kayda alinmasi zorunlu

tutulmustur (CMK m.52/3, a).

Ayrica magdur ¢ocuklarin, daha fazla psikolojik travma yasamamalar1 agisindan kural
olarak bir kez olarak dinlenmeleri gerekmektedir. Nitekim CMK’nin 236.maddesinin 2.fikrasina
gore, islenen sucun etkisiyle psikolojisi bozulmus cocuk veya magdur, bu suca iliskin
sorusturma veya kovusturmada tanik olarak bir defa dinlenebilir. Maddi gercegin ortaya
cikarilmast agisindan zorunluluk arz eden haller saklidir. Kanatimizce, her ne kadar bu
diizenlemede “islenen sucun etkisiyle psikolojisi bozulmus cocuk veya magdur” denilmisse
de, herhalukarda su¢a maruz kalan ¢ocuklarin zorunlu olmadik¢a birden fazla dinlenmemesi,

cocugun psikolojisinin yeniden bozulmamasi agisindan gerekmektedir.

Diger yandan, CMK’nin 236.maddesinin 3.fikrasinda, magdur ¢ocuklarin veya islenen
sucun etkisiyle psikolojisi bozulmus olan diger magdurun tanik olarak dinlenmesi sirasinda
psikoloji, psikiyatri, tip veya egitim alaninda uzman bir kisi bulundurulacagi agikca ifade
edilmektedir. Bu diizenleme de, magdur ¢cocuklarin psikolojisinin yeniden bozulmamasi amacina

yonelik olarak konulmustur.

% Seviik(s.94)’e gore ise, gocugun tanik olarak dinlenmesi, kural olarak kanuni temsilcisinin rizasina bagli
oldugundan bu bildirim, ona yapilacaktir. Ancak ¢ocugun tanikligin anlam ve sonuglarini algilayabilecek durumda
ise, bu dogrultudaki CMK’nin 76/4.maddesi kiyasen uygulanarak tanikliktan ¢ekinebilecegi hususundaki bildirim,
¢ocuga da yapilmalidir.
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